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CRIMINAL LAW AMENDMENT (HOMICIDE) BILL 2008 
Consideration in Detail 

Clause 10: Sections 278, 279 and 282 replaced by section 279 — 
Debate was interrupted after the amendments moved by Mr C.C. Porter had been partly considered. 

The SPEAKER: We are currently considering the amendments that the member for Murdoch has moved. I feel 
the need to take a comfort break, which I do not often take, but which I will take now. 

Mr R.F. JOHNSON: I will move that the debate be adjourned. 

The SPEAKER: I have just said that I will leave the chair until the ringing of the bells. 

Sitting suspended from 3.00 to 3.03 pm 

Mr C.C. PORTER: Before we broke on the last occasion I was discussing the grievous bodily harm murder 
rule. Perhaps before I give an exposition about the importance of keeping that rule, the Attorney General might 
care to respond to my question. I preface the question by saying that, of all the amendments that we are 
proposing to make to this bill, the re-substitution of the GBH murder rule—the doing of GBH as a requisite 
mental element for murder—is the amendment that will have the greatest practical effect in terms of 
prosecutions, convictions and investigations for offences of this type. I noted in the review that several of the 
submissions, particularly submissions that I would not necessarily have expected to have agreed with, 
recommended keeping the GBH murder rule, but the review itself recommended against keeping the GBH 
murder rule. I had the opportunity of reading several of the submissions. I read as many as I could in the time 
available. The submissions were in response to the Law Reform Commission of Western Australia’s questions. I 
could not for the life of me see how any of those questions related directly to the issue of whether or not the 
GBH murder rule should be maintained as a basis for the mental element of murder. I wonder whether the 
Attorney General’s advisers might inform me whether I am correct. If I am wrong, I would be very surprised if 
that were the case. I have read the submissions in direct answer to the questions and they never direct the 
submissions to that question. It is undoubtedly the most important question regarding the practical effect of the 
bill. If that was a matter of oversight, it was a substantial one. Is the Attorney General aware of the questions and 
whether or not they address this issue directly? 

Mr J.A. McGINTY: I cannot advise the member on the internal workings of the Law Reform Commission. It is 
not something for which I have either the details or the papers with me today. 

Mr C.C. PORTER: If I might put it to the Attorney General, here are the questions that were asked to engage 
people in the submission-making process about the collapsing of the offence of wilful murder and murder. In 
fact, the first cluster of questions were all under the heading “wilful murder, murder and manslaughter”. 
Question 1 is: is the distinction between wilful murder and murder artificial? Should the offence of wilful murder 
be abolished in favour of a single offence of murder? If so, should the offence of murder be retained for killing 
with intent to kill and other homicides except for dangerous driving causing death, which is subsumed under the 
offence of manslaughter, or should murder include both an intent to kill and an intent to do grievous bodily 
harm? That is as close as it gets. There is no suggestion that we will be doing away with the GBH rule. It 
interested me to see that the Office of the Director of Public Prosecutions and the Criminal Lawyers’ Association 
considered that the GBH murder rule should be maintained. My concern is this: in its practical effect, it is likely 
that in a range of scenarios in which, after a trial, it is much easier for a jury to reach the conclusion that an 
offender had committed murder it will now fall into the category of a jury finding it much more difficult to reach 
a conclusion that an offender is guilty of murder. The new form of words in proposed section 279(1)(b), other 
than the intent to kill, is — 

the person intends to cause a bodily injury of such a nature as to endanger, or be likely to endanger, the 
life of the person killed or another person; 

At its heart it is a test about objective probability. The present test, perhaps soon to be the old test, is that —  

If the offender intends to do to the person killed or to some other person some grievous bodily harm;  

Grievous bodily harm has its two limbs—an injury likely to endanger human life or cause permanent injury to 
health. The point I made in my second reading contribution is that—this sounds illogical and difficult to believe 
when it is first heard by people outside the criminal law—there are offences that may not objectively be likely to 
cause somebody’s death. If 100 reasonable people were surveyed and asked to think about this act and consider 
objectively whether it was likely to probably cause a person’s death, they might say no, yet people often die from 
the injury.  
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In the course of my second reading contribution, the Attorney General gave an example of somebody who had 
his finger cut off and could conceivably bleed to death—I presume some people have done. That injury would 
constitute grievous bodily harm, but a jury would have some difficulty concluding that it was an injury that was 
of a nature that was likely to endanger human life.  

I gave some other examples and they fall into a category of offending where the offender intends to do maximum 
physical damage to the victim, but precisely does not intend to kill him and precisely does not intend to place 
him in a situation where his life is endangered. I gave the example of the very unfortunate practice in America in 
the period of the slave trade of hobbling slaves. The ankles of slaves would be broken to prevent them from 
running away. It was a type of injury that quite clearly was intended to cause permanent injury to health and do 
damage to the slave to stop him from running away. It was also an injury that was clearly calculated not to place 
the slave’s life in danger, because a slave was a very valuable commodity. In modern criminal enterprises some 
very unfortunate situations arise that I would loosely describe as torture; for example, where people will not only 
engage in an offence against other people designed to create maximum damage to them, but also specifically 
designed not to cause their death. Slashing people with razors, chopping off fingers—an example given by the 
Attorney General—and beating up people to the point of causing them permanent injury to health, breaking 
limbs and using baseball caps to kneecap people and these sorts of things to have a debt repaid. 

The proposition I put forward is that, under the existing system, the way in which a prosecution would approach 
those injuries if they resulted in somebody’s death, even if that death might be perceived to be objectively 
unlikely, the result of the injury — 

Ms S.E. WALKER: I would like to hear more of what the member for Murdoch has to say.  

Mr C.C. PORTER: These types of injuries might be perceived to be objectively unlikely to cause a person’s 
death but might, nevertheless, result in a person’s death. They are injuries that were at their basis intended to do 
great personal injury to the victim. Perhaps those examples that I have given that fall into this—if I can use the 
term loosely—torture category might sound somewhat fanciful, but they do occur.  

The result of actual prosecutions can be quite important. The case that springs to my mind is that of Nicolakis. I 
will go to the extent of reading some of the facts of that case because we have a tendency in this house to deal in 
the abstract. It was an appeal court case in 1988 of this jurisdiction over which Justices Wallace, Smith and 
Franklyn presided. The facts are that — 

The appellants were jointly charged with murder, following an assault by a group of men upon the 
victim who died as a result of severe injury to the liver. The jury convicted one accused of murder, and 
the others of manslaughter. Various grounds of appeal were pleaded. In particular it was contended that 
the accused person who was convicted of murder could not properly have been so convicted, given the 
verdicts of manslaughter against his co-accused.  

It was held that — 

Given the evidence, the jury could properly convict one of the assailants (the person alleged to have 
taken the leading role in the assault) of murder and the others of manslaughter.  

The ratio for that case was a determination of the operation of section 8—the common purpose test for the law of 
parties. In effect, the ratio was that it was possible that four, five or more people could embark on a common 
purpose to assault somebody to a certain level. If one of them had a heightened intention, that person could 
become guilty of murder, but the others, by virtue of their common purpose, could become guilty of 
manslaughter.  

I will concentrate on the individual in this matter who was the person eventually convicted of murder. The 
evidence states — 

On the night of his death Miliopoulis had been in company with another young male friend, Silvestro, at 
a night-club in Perth. At about 2.30 am they walked in a westerly direction along the south side of 
Wellington Street, Perth hoping to obtain a lift to their homes north of the city. As they crossed 
Milligan Street it was Silvestro’s contention that a yellow Ford hire car, we now know to have been 
driven by the applicant, Michael Demetrios Nicolakis, turned sharply across the front of them. The 
second applicant disputed this description of his driving. An exchange took place between the first and 
second applicants, who alone occupied the vehicle at that stage, and the pedestrians. As a result of 
whatever was said in the words of the trial judge who sentenced the second applicant, he drove back to 
the night-club where he had been earlier: 

“to obtain additional persons with a view to going back to the hitch-hikers and attacking them 
and I consider that you and your brother went back to the night-club for that purpose. 
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The next important passage in the evidence comes from the main independent witness who had a 
grandstand view of what transpired. At a point approximately 500 metres west of the corner of Milligan 
and Wellington Streets at about 2.45 am, truck driver Alan John McDougall was driving east in 
Wellington Street when he observed Silvestro and the deceased walking in a westerly direction in the 
centre of Wellington Street. McDougall did a U-turn and parked his vehicle facing west close to the 
corner of Coolgardie Street opposite the Metropolitan Markets where he worked. The deceased was 
wearing a blue jumper and Silvestro a yellow jumper. A yellow Ford Falcon travelling west pulled up 
on the western corner of Coolgardie and Wellington Streets and six young “chaps” alighted and formed 
a circle around Silvestro and the deceased in a position approximately the centre of Coolgardie Street 
but in Wellington Street. McDougall gave evidence that: 

“The chap with the long suit, the dark suit and the shoulder length hair, (in the witness’s 
opinion the biggest, tallest and probably in physique [sic] of the six) singled out the deceased 
saying ‘What do you keep hassling me for? Why are you hassling me, man?’ to which the 
deceased replied, ‘I’m not hassling you’.” 

And in a further quote from the witness’s evidence:  

“The chap with the long shoulder length hair was, as I say, smoking, and then he threw the 
cigarette away and proceeded to do some kick boxing at the chap with the blue jumper.”  

. . .  

There was a scuffling with the contest moving towards the witness’s vehicle. The deceased 
was forcibly pushed on to the front of his vehicle. He was not doing a lot of fighting back so 
much as he was trying to protect himself from getting hurt and trying to avoid his assailants as 
much as possible.  

The witness then gave this evidence —  

“The chap with the blue jumper (the deceased) managed to get away temporarily and run north 
across Wellington Street towards the markets . . . They were chasing him, . . . probably three-
quarters of the way across they may have physically contacted him again — he had gone to the 
ground . . . He was lying on the ground on his left side; he had his hands and his arms up over 
his head, like that, protecting his head. He was facing south in Wellington Street . . . The chap 
with the long hair and the coat — in the suit coat — he raised his leg and come down on the 
side with his foot, onto the right side of the chap with the blue jumper.  

Ms S.E. WALKER: I would like to hear what the member for Murdoch has to say.  

Mr C.C. PORTER: I will read that small passage again. It reads — 

The chap with the long hair and the coat — in the suit coat — he raised his leg and come down 
on the side with his foot, onto the right side of the chap with the blue jumper.  

The witness then demonstrated that. To continue — 

He stamped down on the chap’s side that was laying down. 

Counsel asked the following question — 

And did you notice what part of the side of the hitch-hiker in the blue jumper he stamped down 
on? 

The answer was — 

Well, from the position that he was standing, it was on his . . . around his ribs.”  

The witness was certain that at least one stamp down was applied but he was not sure how many times 
this was done.  

There were five other independent witnesses who saw something of what transpired but not with a great 
deal of accuracy. They saw karate kicks thrown and importantly one Meyrick, saw the deceased kicked 
in the stomach area or back or somewhere. Suffice it to say that the attack made upon the defenceless 
deceased as he lay upon Wellington Street was mindless, savage and brutal.  

They are an interesting set of facts. On those facts, it was Nicolakis who had moved his foot down onto the side 
of the deceased in this matter and who had, if one likes, struck the fatal blow. The question for the jury in this 
matter would have been this: was that pursuant to section 279(1) of the Criminal Code? Did the offender, the 
person who brought his foot down, intend to cause to the person killed or to some other person some grievous 
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bodily harm? The members of the jury must have been able to unanimously conclude by the acts described to 
them by the truck driver that the offender had intended such grievous bodily harm. I argue that it is a much 
simpler proposition for a jury to reach the conclusion that, by that act he intended to do grievous bodily harm 
than it would be for the jury to conclude under proposed section 279(1)(b) that Nicolakis intended to cause 
bodily injury of such a nature as to endanger or be likely to endanger the life of the person killed or another 
person.  

Even if a person is wearing a strong pair of boots and brings them down very hard on the side of someone, even 
a defenceless person who had been previously left on the road, it may be, I argue, very likely that juries would 
have difficulty reaching a conclusion that what was intend by that act was an injury of such a nature that it was 
likely to endanger human life. I think, almost certainly—this is a matter of judgement—juries would not be able 
to make that leap and unanimously conclude that it was such an act. If we here all heard that act, we would 
struggle to think, even in a vicious fight, that an act of that nature was an act intended to endanger someone’s 
life—kicking if we like, even very, very hard. I will run through some of the injuries — 

. . . the injuries inflicted upon the deceased were substantial, only one injury proved fatal.  

He had been beaten to the level of bodily harm before the bringing down of the foot. It continues — 

There was bruising on either side of the forehead, and over each eye. There was ill-defined minor 
bruising along the line of the jaw on the left side and a small area of bruising to the mouth. In the scalp 
on the right side there was an area of bruising, abrasion and laceration. There was ill-defined bruising 
on the inner aspect of the left upper arm and a similar bruise on the outer aspect of the right upper arm. 
However, there was no evidence of injury to the brain or meninges and the skull was in tact.  

They are the kinds of injuries that we might expect from the sorts of acts that were described, including the act of 
bringing down the foot very hard on the mid-section. It continues — 

There was a small area of bruising identified in the back of the heart and also some bruising of the 
pericardium over the right ventricle. The sternum showed a major fracture at mid-point with some 
surrounding bruising and perforation . . . No ribs were fractured and there was no evidence of bruising 
of the chest wall.  

The following was the injury that killed this young man — 

Importantly, there was an extensive stellate laceration of the dome of the right lobe of the liver running 
across in an approximate coronial plane from the mid-line virtually to the right margin and this 
laceration showed a depth of some three inches into the parenchyma of the liver. . . .  

There was an extensive rupture of the spleen at the hilum virtually transacting the organ save for the 
capsule which was intact. This injury would be compatible with direct flat trauma to the left abdomen 
either the anterior or lateral aspect. 

This poor gentleman died, in effect, by having his spleen severed by the force of that foot coming down on his 
midsection. In many respects, he may have been very unlucky in terms of the consequence of that act. I think 
that most people would not consider that that death resulting from the bringing down of that foot would fit into 
the category of a person intending to cause a bodily injury of such a nature as to endanger or be likely to 
endanger life. Arguing that to a jury would be substantially more difficult than arguing to juries, as we presently 
do, that an act of that nature is an act that is intended to do permanent injury to someone’s health.  

Ms S.E. WALKER: Could we hear the member for Murdoch.  

Mr C.C. PORTER: Reasonable people—people who end up on a jury—would be far less likely, and my view is 
unlikely, to be able to conclude that the bringing down of the foot, which I described from what the witness 
described in my notes, was an act intended to cause a bodily injury of such a nature as to endanger or be likely to 
endanger life. Simply put, would most people think it is reasonable to say that, if a person kicks someone, that is 
an act likely to endanger life? Obviously, we need to look at the quality of the act. Even if a person kicks 
someone very hard, is that an act likely to cause permanent injury to health? It is true to say that what we are 
doing—not focusing only on these torture-type scenarios where there are acts clearly intended not to endanger 
the life of someone, but which may result in someone’s death—is moving a range of instances that would fall 
into the category of murder now, that would arguably result in a murder conviction, down into the category of 
manslaughter.  

The obvious argument in favour of doing away with the GBH rule, and one that is raised at length in the review, 
is that there should be a compatibility between the intent to kill or the intent to endanger life, and culpability for 
murder. It is quite clear that with the GBH rule, which has been in force here for 100 years, and which is in every 
other jurisdiction save for the ACT and Tasmania, we break that nexus and say that there does not need to be an 



Extract from Hansard 
[ASSEMBLY - Thursday, 8 May 2008] 

 p2761b-2781a 
Mr Rob Johnson; Mr Christian Porter; Mr Jim McGinty; Ms Sue Walker; Mr Max Trenorden 

 [5] 

intent to endanger someone’s life to be guilty of murder in circumstances where there is intent to cause such 
serious injury to that person that it would constitute a permanent injury to health. We break the nexus with the 
GBH rule; we also break the nexus with the felony murder rule. I do not accept the idea that somehow that nexus 
between culpability and intent to kill or intent to endanger someone’s life is an absolute nexus that we can never 
break. In fact, we have broken it over 100 years in this jurisdiction.  

I would be gravely concerned if we joined the ACT and Tasmania. Being familiar with the law of homicide and 
criminal law, I suggest that the simplest way in these fight situations for the prosecution to establish to the jury’s 
satisfaction and to the standard of beyond reasonable doubt that person A has murdered person B in 
circumstances of the type I have described is to convince them to the requisite standard that person A intended to 
do the injury that was of a type to cause permanent injury to health. I think we are potentially moving a range of 
matters that would have been dealt with successfully with murder convictions into the manslaughter category. In 
that sense, it seems to me that this move to do away with the GBH rule is totally incompatible with what we are 
trying to do with the one-punch legislation. With the one-punch legislation, juries have the “there but for the 
grace of God go I” reticence to conclude unanimously, beyond reasonable doubt, that one person should be held 
guilty for murder if that person has simply punched someone. We are trying to stiffen that up, albeit with a less 
serious offence and less serious range of penalties. In those circumstances, we are positively saying it does not 
matter what the person intends, he will be guilty of this new offence irrespective of his intention so long as he 
does an act of the type described. That is the same principle we have had for a very long time with the GBH rule. 
We said that it does not matter necessarily that there was no intent to endanger the person’s life, but if there was 
an intent to do something seriously physical to the person that would permanently injure that person’s health, 
with the known risks associated with such an act, even if those risks might not be 51 per cent or 61 per cent of 
death, we have long held those people as accountable and convictable of murder. It causes me some concern that 
we would go down the minority state’s path in this area. I think this will be something that will have a great 
practical effect on the ground, as I said before, particularly in these brawl situations. If one of the individuals in a 
fight does something that is of a serious physical nature to the other person, it is much simpler to convince the 
jury that he intended to do the person bodily harm than it is to convince the jury that he intended to endanger the 
life of the person who eventually, unfortunately, becomes deceased. I do not think that argument is made better 
by repetition but it is very important to stress that it will have a significant, practical effect.  

Ms S.E. WALKER: I understand what the member for Murdoch is saying about the proposed section being 
incompatible with the one-punch law. However, the Attorney General could make it compatible with the one-
punch law.  

Mr J.A. McGinty interjected. 

Ms S.E. WALKER: Yes, but we do not have GBH causing death in the new provision, do we? The member for 
Murdoch is pointing out that the permanent injury to health aspect has disappeared from the definition of 
“murder, wilful murder and GBH”. However, based on my reading of clause 12 “Unlawful assault causing 
death” the Attorney General could have accommodated GBH by saying “GBH causing death” and impose a 
sentence for, say, 20 years.  

Mr J.A. McGinty: That will be manslaughter.  

Ms S.E. WALKER: Yes, I know. The concern is that it has disappeared altogether. However, I would like to 
have seen it in there somewhere so that it looks as though it has been accommodated and not just deleted. Is the 
Attorney General saying that it will come under manslaughter?  

Mr J.A. McGinty: It would clearly be manslaughter at least. 

Ms S.E. WALKER: Yes. 

Mr J.A. McGINTY: The reason I say that it would at least be that is that, as we are aware, there are currently 
two limbs to the definition of grievous bodily harm. They are, firstly, a bodily injury of such a nature as to 
endanger or be likely to endanger life. That has been carried forward, so the first limb of the definition of GBH 
remains in the new definition of the test for murder. Therefore, we have only the second test, and that is causing 
permanent injury to health. That might in lesser circumstances become something that would be caught by 
manslaughter and no longer caught by murder. Of course, everything turns on its own facts, and that is why I say 
“might”. However, a general approach has been adopted by the Law Reform Commission of Western Australia. I 
will refer to page 84 of the Law Reform Commission’s report, which contains the commission’s 
recommendations. After making an observation about the submissions, the commission comments that all the 
submissions stated that there were only two options. The report reads — 

The first is to retain the distinction and the second is to repeal the offence of wilful murder so that 
murder is either an intention to kill or an intention to do grievous bodily harm. The Commission has 
concluded that an intention to do grievous bodily harm is not the appropriate element of murder. Instead 
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murder (other than felony-murder) should require at least an intention to cause an injury likely to 
endanger life. In its submission the Western Australia Police recognised that:  

There is then a quote from the police submission, which states — 

[I]n principle, there is a very clear conceptual difference between wilful murder and murder. An 
intention to bring about a person’s death clearly entails a greater moral culpability than an intention to 
do some kind of permanent injury to a person’s health. 

The commission then goes on to state — 

Because the Commission has recommended that an intention to cause a permanent injury to health 
should not constitute the mental element of murder, many of the arguments against abolishing the 
distinction between the two offences are no longer applicable or convincing. 

In essence, the approach which has been adopted by the Law Reform Commission and which is reflected in this 
legislation is to say that the level of intent required must have something to do with either causing, or being 
likely to cause, death. If somebody cuts off another person’s little finger and then by accident that person bleeds 
to death, that is not sufficient to constitute murder. It does not have the necessary mental element. That is 
essentially what the Law Reform Commission was saying, if I can use that as an analogy. That does not mean 
that conduct is excused. It is clearly picked up by the manslaughter provisions. When the necessary mental 
element does not exist—that is, there is no intention to do anything likely to kill—that offence should not be part 
of murder but should be part of manslaughter. That is compatible with the one-punch approach, and that is 
exactly what we have done in this legislation. We have said that when there is an unlawful assault and, directly 
or indirectly, someone dies as a result of that, that is something less than manslaughter in the scheme of things in 
the code, so that is expressly covered. 

As I understood it, the argument put by the member for Murdoch is that the more that we can capture under the 
heading of murder, the better. That is not necessarily a logical proposition, with due respect. If we take it from 
the point of view that the offence of murder requires a certain mental element to be made out, otherwise it is 
manslaughter, I cannot see the benefit of including unintentional deaths in the murder definition. I think that is 
essentially the difference between us. 

Mr C.C. Porter interjected. 

Mr J.A. McGINTY: I think that involves a completely different set of policy considerations. 

Mr C.C. Porter: It’s the same principle, though, isn’t it, because that will be the other way in which someone 
can be convicted of murder without having any intention to kill or, indeed, any intention to endanger someone’s 
life? Therefore, as a matter of principle, it’s the same as the circumstance that I say should be included in 
murder. 

Mr J.A. McGINTY: In the bill, the definition of a felony murder is that the person intends to cause a bodily 
injury of such a nature as to endanger or be likely to endanger the life of the person killed or another person. 

Ms S.E. WALKER: I would dearly love to hear more from the Attorney General. 

Mr J.A. McGINTY: I am sorry; I stand corrected. The definition of “murder” appears on page 9 of the bill. 
Paragraph (a) is the old wilful murder provision. Paragraph (b) was the first limb of the definition of GBH as 
constituting murder. Paragraph (c) is the definition of felony murder, and it still retains, as members will see, an 
act of such a nature as to be likely to endanger human life. 

Mr C.C. Porter: You are quite right. 

Mr J.A. McGINTY: In any event, the more important thing, to my way of thinking, about felony murder is that, 
as a public policy consideration, this Parliament should deal more harshly with the circumstances of felony 
murder than perhaps some other circumstances when it is in the course of the commission of a separate offence 
that the murder arises. I think that is just a broader public policy consideration that ought be invoked. It is really 
the point at which we draw that divide that concerns us. I believe that there is now a very logical structure, as 
recommended by the Law Reform Commission, in that if there is some intent to do something to endanger life, 
or an intent to take that life, it will be murder. Less than that is manslaughter, and less than that will become the 
new one-punch laws; that is, unlawful assault causing death. Because of the removal of the causal nexus, I think 
that warrants something less than manslaughter as being the scheme of things. That is the new scheme as it will 
be if this legislation is passed. 

If there is no intention to kill, if it did not even enter a person’s head that he could kill someone or if, objectively 
viewed, there was no likelihood of death but death nonetheless resulted, the question is whether that ought be 
picked up under the heading of murder or some other offence. The view has been taken that it ought be picked 
up under the next level of offence, which is manslaughter, and that still carries with it the 20-year penalty. 
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Ms S.E. Walker: I know why you are doing this. You have unlawful assault causing death. You could have 
every type of assault causing death. However, it seems to me that you have done that for a populist reason. 

Mr J.A. McGINTY: Scarcely populist, unless the member is suggesting that the Chief Justice was being 
populist on Monday at the opening of Law Week — 

Ms S.E. Walker: Who am I to say what goes on in the Chief Justice’s mind? 

Mr J.A. McGINTY: Indeed. 

Ms S.E. Walker: But you know what I am saying, Attorney General. 

Mr J.A. McGINTY: Yes. However, from a public policy perspective, one of the things that is of enormous 
concern to the government, to me and to others is the very issue that the Chief Justice referred to, and that is the 
level of gratuitous violence that seems to be increasing to dangerous levels. The one-punch law is a response to 
that. 

Ms S.E. Walker: Yes, I understand that. What I am saying is that you have left out, for instance, other forms of 
assault such as grievous bodily harm, assault occasioning bodily harm and assault causing death. You have just 
isolated that one — 

Mr J.A. McGINTY: All the others would be picked up under the heading of assault, so I think the legislation 
picks up all the others, unless I am mistaken. 

Ms S.E. Walker: What did the Criminal Lawyers’ Association and the Director of Public Prosecutions say about 
your definition? The member for Murdoch told us. What did you say, member for Murdoch? You said that the 
Criminal Lawyers’ Association and the DPP formed a view on this. What was it? 

Mr C.C. Porter: I think I was talking about duress, with respect. I do not think there was a specific view. 

Ms S.E. Walker: What did the DPP think? 

Mr J.A. McGINTY: Throughout this entire process, the DPP made a number of comments on various elements 
of it. Some were critical, as I understand it, and some were supportive. 

Ms S.E. Walker: Did he agree with this? 

Mr J.A. McGINTY: With which particular issue? 

Ms S.E. Walker: This one. Did he agree with you lopping off the second limb?  

Mr J.A. McGINTY: I do not think he did in the end. He made a commentary on it. 

Mr C.C. Porter: I am reading it now. 

Mr J.A. McGINTY: Yes. 

Mr C.C. PORTER: I will not labour that point any further.  

The other point I made quite obviously in my second reading response was about sentencing. The other 
amendment that we are dealing with en bloc is to remove what would otherwise be new section 279(4), which is 
the proviso that allows a judge to sentence according to a different sentencing regime than the one that attaches a 
minimum mandatory non-parole period. It is therefore the proviso that allows a judge to sentence a person from 
zero to 20 years if the judge takes the view that it would be clearly unjust for the person who committed the 
murder to receive the minimum non-parole period that attaches to a mandatory life sentence, and that the person 
is unlikely to be a threat to the safety of the community. This issue has been the subject of some debate already 
in this house. However, again, the opposition has concerns about proposed subsection (4). I think the Attorney 
General also expressed some surprise that the proviso would appear to have been invoked in the two New 
Zealand cases I raised in my second reading response. The Attorney General’s response—which was a fair 
response—was to the effect that it indicates the appellate system is working because the appeal judges said that 
could not be correct.  

The second of these two cases that I thought was particularly fascinating was the case of Smail, in which the 
offender killed the victim, who was a paraplegic. The victim and the offender were friends, the offender had 
cared for the victim at various times, and at the time of the killing the victim was living with the offender. The 
offender stabbed the victim numerous times after he had been drinking. There was evidence that the offender 
was suffering from mild depression and stress and that he believed that killing the victim was in the victim’s best 
interests. The sentencing judge concluded that a life term would be manifestly unjust. The sentencing judge 
therefore activated the proviso, and then the appeal court deactivated the proviso. Although it certainly appears 
to be indicative of the appellate court working, it demonstrates the point I made in my second reading response, 
which is that different people, including judges, will have very different views about the circumstances that are 
clearly unjust as to activate the proviso. In Smail the judges—presumably of the same court in New Zealand but 
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just more of them in the second instance—came to a completely different view as to what was or was not clearly 
unjust and thereby activated the proviso. Of course, once the proviso is activated, a range of judges will have a 
range of different views as to what might be the appropriate penalty. 

As I said with respect to mercy killings particularly—which is an incredibly difficult area of law and not an area 
on which I have a concluded view about the appropriate punishment in any set of circumstances, which 
circumstances could be wildly different—I have a great concern that proposed subsection (4) will allow a 
decision of the judicial officer—one judge in the first instance—to decide whether in totality mercy killing in 
any given instance represents a situation in which it would be clearly unjust to sentence according to the 
minimum mandatory non-parole periods that are already in place, and will give absolute sentencing discretion to 
a single judge as to what he or she might consider to be an appropriate sentence. In my view, which I believe is 
also the view of the Criminal Lawyers’ Association, it would not be at all unlikely for a judge to find it clearly 
unjust to impose a minimum mandatory non-parole period for a mercy killing. The judge might also find that 
justice demanded that the person receive a non-custodial sentence; for instance, a suspended sentence of 
imprisonment. 

My concern is, firstly, on a philosophical level, what is the role of Parliament? Several academic commentators 
recommended that the appropriate way to proceed would be to establish separate offences. I think that would be 
wise not only for having a view and an understanding of the appropriate role of Parliament versus that of the 
court, but also particularly with the idea of establishing an offence of mercy killing having regard to the other 
New Zealand decision in the case of Law. The evidentiary problem for the court will be the criteria that will be 
demanded in order to place someone into the “clearly unjust” category of mercy killer. I would have thought the 
best way to proceed would be with a separate legislative offence like the offence of infanticide. That is, an 
offender would be deemed not to be a murderer but would be deemed to be a mercy killer if the offender met the 
following requirements: there was clear evidence of consent, the consent was given by a person who was 
terminally ill and so forth. Without labouring the point, that is one of the great concerns that the opposition has 
with this legislation. 

Ms S.E. WALKER: Do I understand from the Attorney General that we are getting rid of the offence of 
infanticide so that a mother who kills a child will be classified as a murderer? What was she classified as 
before—a murderer as well? 

Mr J.A. McGinty: Only if she was found guilty. 

Ms S.E. WALKER: Of infanticide? 

Mr J.A. McGinty: It could be manslaughter. 

Mr C.C. Porter: Previously she would have been convicted of infanticide, not murder, which is important. 

Ms S.E. WALKER: Yes, whereas now she will be convicted of murder. 

Mr J.A. McGinty: Murder or manslaughter, yes. 

Ms S.E. WALKER: It depends; the jury could find that it is murder. 

Mr J.A. McGinty: Yes. 

Ms S.E. WALKER: I think judges are paid to make these decisions. I have a lot of confidence in the judiciary 
and I take on board what the Chief Justice said about the number of cases judges deal with. Clearly, there are 
some stories that I have read about which I have great concerns. However, I have not been present in the 
courtroom and I have not known what went on. It is the same with the Smail case; I do not know all the facts and 
I do not know the plea and mitigation that were made. However, it is a funny thing that yesterday I read in The 
Sydney Morning Herald about a big murder-suicide case taking place in Sydney. It involves the assisted suicide 
of a fellow who had severe dementia. His wife has been charged with murder and his close friend with aiding 
and abetting his suicide. 

Many people who are baby boomers want the dignity of ending their own lives. The member for Murdoch talked 
about euthanasia by stealth. However, many people in the community who have a disease want control over their 
lives and to be able to end their lives with dignity. It is interesting to note in the case that is being prosecuted in 
Sydney that the man said that he wanted to go to the Swiss assisted suicide organisation, Dignitas, but he could 
not get there. These two people therefore assisted his suicide by the illegal importation of nembutal, which I 
believe is something Dr Philip Nitschke recommends. I think we will find more of these cases coming on. 

I will be voting with the Liberal Party on this clause, but I do not have as much of a concern about it as the 
Liberal Party has. I ask the member for Murdoch to clarify whether the Liberal Party minds that the government 
intends to do away with the mandatory term of life imprisonment or whether the Liberal Party is saying that for 
the offence of murder there must be mandatory life imprisonment. 
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Mr C.C. Porter: That is what we are saying. 

Ms S.E. WALKER: That is what the Liberal Party is saying? 

Mr C.C. Porter: We are seeking the removal of the proviso that would allow it to drop below mandatory life. 

Ms S.E. WALKER: So the Liberal Party wants mandatory life? 

Mr C.C. Porter: Yes. 

Ms S.E. WALKER: All right. I will be happy to hear the Attorney General’s response on what he considers is 
“clearly unjust”, as that is a very wide term. 

Mr J.A. McGINTY: I will clarify a few points about this clause. There was an error in the Law Reform 
Commission report on page 301, which stated that South Australia has a penalty of mandatory life imprisonment 
for murder. The commission listed the jurisdictions that contain mandatory life imprisonment as the penalty. 
There is no penalty of mandatory life imprisonment in most jurisdictions of Australia. Mandatory life 
imprisonment is found only in Western Australia, Queensland and the Northern Territory. It is scarcely radical to 
give judges the discretion to decide when something is clearly unjust, because that is done in most other 
jurisdictions in Australia. The Chief Justice made the point that about 80 000 sentences are handed down each 
year by the judiciary in Western Australia. The vast majority of those sentences are handed down, of course, in 
the Magistrates Court. Judges exercise their discretion on the appropriate level of penalty in all those cases and 
any errors can be corrected on appeal. That is the import of the two New Zealand decisions the member for 
Murdoch spoke about, in which the trial judge was somewhat more lenient in deciding that something was 
clearly unjust and therefore granted a lower penalty than life imprisonment. The second case he referred to could 
be considered a mercy killing. The sentence was corrected on appeal, when it was found that the case was not so 
exceptional as to not warrant life imprisonment. The way in which the two decisions from New Zealand were 
reversed on appeal is now fairly clear-cut and would be influential here.  

The number of situations in which life imprisonment would not be given or where it would be clearly unjust to 
impose that sentence would be fairly small. We have already spoken about the battered wife syndrome. The 
point is that the way in which the new defence of self-defence is structured should provide a defence to those 
women, which they do not currently enjoy. Therefore, the point has been made that there is no need to make 
special provision for them in sentencing. There is some validity to that point. There are also instances of suicide 
pacts, mercy killings and killings by people who are mentally impaired but who would not be considered to be 
insane. There might be circumstances in which it would be clearly unjust to give a person a life sentence. I 
would expect such cases to be fairly small in number. The sorts of circumstances that would warrant invoking 
that discretion come readily to mind. I hope judges would do that sparingly and not in circumstances that might 
be just a bit wrong, probably unjust or a bit unjust. The circumstances must be manifestly unjust to invoke those 
provisions. We have been very careful to make sure that in allowing a different sentencing regime, we are not 
condoning the act. I made the point during my reply to the second reading debate that I personally do not support 
euthanasia or state-sanctioned killing.  

Ms S.E. Walker: Did you support the abortion legislation? 

Mr J.A. McGINTY: Yes. I do not regard that as killing.  

Ms S.E. Walker: I see. It is interesting to hear the moral position of different people in this Parliament.  

Mr J.A. McGINTY: Of course, there is a great variety of opinions. If I thought that a foetus was a child, I 
would not have supported the legislation when it went through the Parliament. We are very careful in this 
legislation to not condone the act. We are simply providing a different sentencing regime to enable a bit more 
flexibility to be introduced in those less morally culpable killings, so that not all killings will be treated the same. 
I remember a mercy killing for which I think there was an acquittal. It happened three or four years ago. 

Ms S.E. Walker: Yes, in a hospital. Was it at St John of God Hospital?  

Mr J.A. McGINTY: Frankly, I forget the precise circumstances. I think it involved a man who killed his mother 
or his partner. I do not think anyone would want that person, if he were found guilty, to be subject to an identical 
sentencing regime as the one Dante Arthurs faced. I just do not believe that is fair.  

Mr C.C. PORTER: I found it very difficult to weed my way through and work out the comparative sentencing 
systems throughout Australia. At this point in time, Western Australia, Queensland and the Northern Territory 
have mandatory life sentencing regimes, with minimum mandatory non-parole periods attached. Equally, I do 
not think that there are too many other jurisdictions that have the New Zealand system, which has a proviso 
activating unlimited discretion. On my reading of the situation in most other jurisdictions it would still be the 
case that a sentence of imprisonment would have to be given for murder, even in circumstances in which it 
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would not be mandatory imprisonment. I will give an example. Section 19A of the New South Wales Crimes 
Act, which is headed “Punishment for murder,” states — 

(1) A person who commits the crime of murder is liable to imprisonment for life.  

(2) A person sentenced to imprisonment for life for the crime of murder is to serve that sentence 
for the term of the person’s natural life.  

(3) Nothing in this section affects the operation of section 21 (1) of the Crimes (Sentencing 
Procedure) Act 1999 (which authorises the passing of a lesser sentence than imprisonment for 
life).  

Section 21(1) of the Crimes (Sentencing Procedure) Act 1999 allows the courts in New South Wales to not 
impose a sentence of mandatory life imprisonment. That section states — 

(1) If by any provision of an Act an offender is made liable to imprisonment for life, a court may 
nevertheless impose a sentence of imprisonment for a specified term.  

There still has to be a sentence of imprisonment. I presume that would also allow a suspended sentence of 
imprisonment, but I am not certain about that. The system under this bill goes a step further. I think we need to 
be cautious about making a comparative analysis.  

Ms S.E. WALKER: This is interesting. It would probably have been better to keep the distinct offences of 
wilful murder and murder. If we had, a person who committed wilful murder could have been given a mandatory 
life sentence and a person who committed murder could have come under this provision. That would have 
accommodated everyone, I think. It is interesting. There are different sentences for homicide in different 
jurisdictions. The lowest possible sentence for murder in Victoria, Tasmania and New Zealand is a non-custodial 
sentence. The Law Reform Commission of Western Australia recommended a non-custodial sentence.  

Mr C.C. Porter: But that may mean a suspended sentence of imprisonment.  

Ms S.E. WALKER: The member is asking and I am telling. Other jurisdictions can impose non-custodial 
sentences for murder. Western Australia is one of the strictest jurisdictions. Mandatory life imprisonment is 
imposed in WA, Queensland, South Australia, Canada and the United Kingdom.  

Mr J.A. McGinty: The reference to South Australia is incorrect.  

Ms S.E. WALKER: It is wrong, is it? I suppose it is also a compassionate approach, as it allows the court to 
determine, on the facts before it, the sort of sentence a person should be given for murder. I think I read in the 
report that one of the criticisms of imposing a term of mandatory life imprisonment is the sense of hopelessness 
that a person might feel when given that term. The taking of a person’s life deserves a mandatory term because it 
is so serious. The government is dealing with this matter by abolishing certain other offences, such as 
infanticide. It is a bit of a worry that a person who commits infanticide will now have the stigma of being a 
murderer. It is recognised that in 25 per cent of cases, women are depressed for a period after the birth of a child. 
A person who commits infanticide will now be stigmatised as being a murderess instead of an infanticidess, or 
whatever the term may be.  

Mr C.C. PORTER: The point the member for Nedlands made is a good one. So much of the criminal law, and 
particularly the law of homicide, follows labelling or taxonomies. There is something to be said for labelling 
someone who commits a mercy killing a mercy killer or someone who commits infanticide an infanticidist. The 
member for Nedlands talked about a situation in New South Wales that involved a suicide pact, which was very 
interesting. Suicide pacts are not unusual. Of course, they do not occur merely in circumstances in which a 
person is terminally ill. Suicide pacts often have other motives or bases. In Western Australia, pursuant to 
section 288 of the Criminal Code, a person who aids another person to kill himself or herself is guilty of a crime 
and is liable to life imprisonment. That means that a survivor of a suicide pact, no matter how tragic the 
circumstances, will spend not less than seven years in prison.  

Ms S.E. Walker: When you say “suicide pact” are you referring to a person who just sits with someone and 
holds their hand while they die? 

Mr C.C. PORTER: No, they are both going to kill themselves. 

Ms S.E. Walker: Okay. 

Mr C.C. PORTER: Yes, but one has to aid the other in that.  

Ms S.E. Walker interjected. 

Mr C.C. PORTER: It may be a suicide pact in which one person aids the other in that he pours the poison into 
the drink and then gives it to his friend and then — 
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Ms S.E. Walker: What about if a person is just sitting there holding the other person’s hand? 

Mr C.C. PORTER: That is a question about what would and would not be aiding—it is possible. Let us take for 
example a person who physically aids another and then does not — 

Ms S.E. Walker: The person does not have to take the poison himself? 

Mr C.C. PORTER: No, but let us say that the plan was that they take the poison themselves but one person 
decides not to and survives. That person, as the law stands at the moment, will not spend fewer than seven years 
in jail. Members may or may not think that is a fair sentencing regime but at least we, as a Parliament, have 
categorised it, called it what it is, stated the elements of the offence that need to be satisfied for someone to fall 
into that category and have decided on the punishments. I think that that categorisation is important not only 
because of the labelling point the member for Nedlands makes, but also because it allows this place to set out 
what the categories are, what the salient criteria are that make one or the other person fall into a category and 
then to define the punishment range for that category. That is the point I am trying to make about the role of 
Parliament versus the courts. It is not that I have any deep dissatisfaction with the way in which judicial officers 
exercise their sentencing discretion in homicide cases, but I think that it is Parliament’s job to categorise each 
homicide and determine the range after due debate. It may be that this Parliament takes a very dim view of 
mercy killing; it may be that it takes a very sympathetic view, but that needs to be informed by our constituents 
during debate. That is the first point I make. 

The second point relates to the fact that other jurisdictions also have non-custodial end points for homicide. I 
would be very interested to know if any other jurisdiction in Australia has, as we will shortly have, a fine or an 
intensive supervision order as the penalty for a homicide. 

Mr J.A. McGinty: I presume, from what the member for Nedlands said, the answer to that is yes, in most other 
jurisdictions. 

Mr C.C. PORTER: No, because that is the point I make by looking at New South Wales. 

Mr J.A. McGinty: New South Wales, sure, but the other jurisdictions seem to be very clear-cut. 

Mr C.C. PORTER: That is right; however, I think New South Wales was included in the non-custodial list, so it 
depends on what the Law Reform Commission of Western Australia’s “Review of the Law of Homicide: Final 
Report” considers non-custodial. If the review considers that a suspended term of imprisonment is non-custodial, 
that would allow one to tick off that list. However, I do not know from my comparative reading that any other 
jurisdiction has the ability to give fines or intensive supervision orders for a murderer, and that is the system that 
we will give ourselves. Therefore, I am just applying caution to the comparative analysis.  

In any event, the other point I wanted to make, as well as the point about the role of Parliament and the point 
about sentencing, is that I foresee a growth category in the application of this proviso; that is, the category of 
diminished responsibility. This review looked at certain points on whether we should have a separate defence of 
diminished responsibility, as some other Australian jurisdictions do. It seems to me that the next growth category 
in the application of the “clearly unjust” proviso would be people who, in other jurisdictions, would fall into the 
diminished responsibility category. One unfortunate example I gave was the incidence across Australia of 
disgruntled, and one would have thought mentally unstable, fathers who kill their children. At the moment, as the 
law stands, those people are treated according to the minimum mandatory non-parole period for either wilful 
murder or murder. Do not tell me that those people will not be the next run of applications made by defence 
counsels to activate the “clearly unjust” proviso. There are many other examples of diminished responsibility, 
some more or less sympathetic than that, but I raise a note of caution that the review does not state that it expects 
judges to use this proviso sparingly; it states that the circumstances will not be rare. 

Mr J.A. McGINTY: By way of response, the concern about the extent of the categories that might attract 
something other than mandatory life imprisonment will be picked up by the five-yearly review of this law. A 
very significant part of the law we seek to amend is rooted in a bygone era. For instance, the defence of 
provocation dates from the days when a man’s honour warranted him taking the life of another person and so 
much of the law of provocation is about that. 

Mr C.C. Porter: I disagree with it; it is an outrageous defence in 2008. 

Mr J.A. McGINTY: It is, and we can say the same about the grievous bodily harm argument that we just had. 
The offence of grievous bodily harm was really founded in a time when the nature of medicine was such that if 
someone had a serious bodily injury, it was most probably going to kill that person. Therefore, the distinction 
between death and serious bodily injury was most probably fairly artificial because in the days before we had 
penicillin and other antibiotics and things of that nature, it was most probably a fair call to regard the two 
conditions as being directly comparable. However, today there is a world of difference between the cutting off of 
a finger and shooting someone with a bullet through the heart; yet the law still treats them as being somewhat the 
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same sort of action. Therefore, we are moving on and the same sort of thing applies to those provisions of the 
Criminal Code that had their origins in the days when we had death as the mandatory penalty for wilful murder. 
Infanticide came into existence as a means of ameliorating the death penalty for women who were, by and large, 
suffering from a mental illness and killed their babies in the first 12 months after birth. 

The Criminal Law Amendment (Homicide) Bill tries to bring a new order into play, placing the law of homicide 
in this state in a new context in the twenty-first century. The bill attempts to sever all those links with its 
historical origins to make something that is contemporary and relevant to deal with the circumstances that we 
find. If we find that judges, notwithstanding the New Zealand precedent and no doubt others as well, expand the 
range of cases in which it would be clearly unjust to provide life imprisonment, then I would expect at the five-
yearly review that the Parliament would start to circumscribe the exercise of that judicial discretion. The course 
of debate and, for that matter, the Law Reform Commission report itself, has discussed those circumstances that 
might give rise to a statement that a sentence of life imprisonment would be clearly unjust. We have spoken 
about battered wives, infanticide, mercy killings and mental illness. The defence of provocation is being 
expressly repealed so that it can be dealt with in the sentencing regime. It would not be fair to repeal provocation 
on the basis that it will be dealt with in sentencing and then have a mandatory sentence imposed. Again, I would 
hope that it would be in only those very extreme cases of provocation that judges would exercise that discretion 
to give less than life imprisonment. Of course, at the moment, the way in which the law operates is that if 
someone were provoked, it would reduce the offence from murder to manslaughter; therefore, there is no 
mandatory minimum sentence. Those sorts of considerations are in play throughout every aspect of the 
amendments to this legislation. As the member for Murdoch said in opening his second reading contribution on 
this matter, this is a fundamental rewrite and a very important issue of the most serious offence in the Criminal 
Code. I am delighted that it has been dealt with in such a comprehensive way because it has been dealt with on 
an ad hoc basis in the past, often dealing with only those matters about which there is some political advantage 
rather than with trying to have a system that has an internal integrity and consistency to it. 

Mr C.C. Porter: It looks better than the Road Traffic Act! 

Mr J.A. McGinty: Yes.  

Ms S.E. WALKER: I come back again to the relabelling of a mother who kills her child as a murderess. I was 
interested in what the Attorney General had to say. I am looking at Justice Murray’s “Review of the Criminal 
Code” from 1983. In fact, Justice Murray recommended, when he was crown counsel in this review, that there be 
an offence of infanticide, which was enacted in 1986. On page 181 of the code review he says in as many words 
that it is labelled as murder or wilful murder —  

Of course, if such cases have to be dealt with as wilful murder or murder from a penalty point of view, 
they are to be dealt with in the context of a legal framework which contains no flexibility for the court 
to meet the particular factual circumstances the case presents to it. To avoid this injustice, and to create 
a sentencing flexibility for the court, a number of jurisdictions have created the offence of infanticide. 

That was in 1983. I went into the code and found that that offence was created in 1986. What we are doing now 
is actually reversing that, so I wonder whether the Attorney General might give some thought to the labelling of 
the offence. As long ago as 1983, Justice Murray stated — 

I refer to the offence of infanticide which occurs when a woman kills her baby child under the influence 
of emotional disturbance attributable to the process of giving birth or subsequent lactation. Such cases 
are rare. When they do occur, they often occur in circumstances where the offence committed is in law 
either wilful murder or murder, and it is usual in such cases that the woman concerned can not take 
advantage of the provisions in relation to insanity.  

Instead of their criminal record being for infanticide—which is much less of a stigma than murder—the Attorney 
General is going to reverse that now, and I hope he will think about that. I do not know how the Attorney 
General would do it.  

The other issue is life imprisonment. In Justice Murray’s “Review of the Criminal Code” he raises the issue of 
the death penalty and wilful murder and murder — 

. . . there has of course, particularly of recent times been a considerable debate as to the justification for 
such penalties bearing in mind their indeterminate nature. It has been said by opponents of such 
sentences that they are positively harmful to convicted persons who serve periods of incarceration 
without having any clear idea as to how long they may be required by the responsible authorities to 
remain in custody.  

He goes on to state — 
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All of that may be true, but I have taken the view that the retention of life imprisonment is justified in 
cases of serious offences . . .  

Even with the parole review dates—and the public does not necessarily understand this—the prisoner may not 
get out then. Attorney General, I put that on the record for your consideration, particularly in relation to 
infanticide.  

Mr J.A. McGINTY: There has been one conviction for infanticide in the last decade in Western Australia. It 
related to a woman who was initially charged with wilful murder, and the Director of Public Prosecutions tells 
me there was a plea accepted to plead guilty to infanticide, but the original charge was in fact wilful murder. It is 
therefore rare, if there has been one in the last decade.  

I can understand the member for Nedlands’ argument about the stigma associated with that matter. In a practical 
sense, it will be the sentence that determines the extent of the stigma. I appreciate that the label will be there that 
the person is a murderer. I suspect that if the court deems it to be the sort of case that warrants something less 
than life imprisonment, that will speak for itself in the eyes of members of the community in their subsequent 
dealings with that person. I think there is a lot of sympathy for women in those circumstances.  

Ms S.E. Walker: There is; that is why they made the offence infanticide. If we were talking about a young 
woman of 17, for instance, who goes through a full-term pregnancy and has a child and then kills that child, for 
the rest of her life she has that stigma. When she meets someone, she has to tell that person about her criminal 
record. I know of people this has happened to. If she has any sort of decency, she does tell the person about her 
criminal record. These women have to say, “I have been convicted.” The other person would say, “Of what?” 
They would respond “Murder” instead of “Infanticide”. It is the consequences of that.  

Mr J.A. McGINTY: I understand the point of view. In a sense, we are not really changing the sentencing 
options that are available because, at the moment, it is a maximum of seven years. We are opening up the option 
for a higher punishment to be meted out to a woman in those circumstances, but hopefully women in those 
circumstances would not be given life imprisonment. That is the practical dimension to it.  

Amendments put and negatived. 

Clause 10 put and passed. 

Clause 11: Sections 280 and 287 replaced by section 280 — 

Ms S.E. WALKER: Attorney General, what is the difference?  

Mr J.A. McGINTY: I do not think there is any change in terms of the nature of the offence—I am subject to 
correction on that—but there are different alternative offences. Putting that to one side as being a relatively 
minor part of it, the most significant thing is that in dealing with truth-in-sentencing as a result of relegislating 
the offence, it does away with the one-third discount so that the offence of manslaughter, after the passage of this 
bill, will have available to it a penalty that will be one-third higher than what is available to it today.  

Mr C.C. Porter: Under the transitional provisions?  

Mr J.A. McGINTY: Yes.  

Mr C.C. Porter: The penalty is not being changed though?  

Mr J.A. McGINTY: No. 

Mr C.C. Porter: How does that affect it?  

Mr J.A. McGINTY: The court is required to discount by one-third the penalty that it would have given prior to 
2003. If the court is going to give 15 years, it is required to discount it by a third; in other words, to 10 years. 

Mr C.C. Porter: I understand that.  

Mr J.A. McGINTY: The effect of enacting a new offence, or re-enacting an old offence, is to effectively do 
away with the transitional provision in respect of that offence. The same applies to assaults on police officers, for 
which we have recently legislated a new regime; the transitional requirements would have no effect.  

Mr C.C. Porter: That was when the penalty had clearly increased and had changed. I am not entirely certain 
that it is the case, although I might be wrong. I assert that by simply re-enacting it with the same maximum; the 
Attorney General is engaging the transitional provisions such that they drop away. There was a case recently in 
which there was a penalty of imprisonment and a fine. The fine component was changed and the court said that it 
was not sufficient to do away with the transitional provisions under the current law.  
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Mr J.A. McGINTY: I suspect that that is right; it would not be sufficient to do away with the transitional 
provisions for a term of imprisonment. This bill is repealing the section in its entirety, re-enacting it, and the 
Director of Public Prosecutions assures me — 

Ms S.E. Walker: The court can impose the maximum.  

Mr J.A. McGINTY: From the day this is proclaimed, 20 years’ imprisonment will be the maximum a court can 
impose for manslaughter. This complete repeal and re-enactment will have the effect of doing away with the 
transitional provisions in the Sentencing Act. In other words, we are getting tough on people who commit 
manslaughter by increasing the penalties by one-third.  

Clause put and passed. 

Clause 12: Section 281 replaced — 
Mr C.C. PORTER: As I stated previously, the opposition supports the one-punch homicide offence; it is well 
drafted. The word of caution I give to this house is that the attempt to eradicate the defence of accident from one-
punch homicides must be considered in the context of the state of the law of causation as it stands presently.  

Firstly, I say that the state of the law of causation is unsettled and undetermined. The reason why there has not 
been a great deal of judicial testing of the law of causation is that in the cases in which it might otherwise be 
tested, defence counsel have relied on “accident”. They simply put to the jury, “If my client did not reasonably 
foresee the death that ensued after his one punch, he must be found innocent.” Defence counsel have never had 
to, in any meaningful way, resort to the defence of causation because they have had a perfectly tailored defence 
to the situation.  

My word of caution is that cases such as Krakouer in this jurisdiction, which cites heavily from the case of 
Royall—which is the case that I raised previously in which an angry and threatening husband had threatened his 
wife, who jumped out of a window and subsequently died—are the leading cases of causation. In that case, 
several High Court judges said that in their view the preferable test is the test of reasonable foreseeability. 
Although we are trying very hard to ensure some firmness of liability for manslaughter for the cause of death 
after a single punch, I foresee it as almost inevitable, even with this good drafting, that defence counsel will 
immediately start to test the law of causation and that we may end up with the same result. I offer that word of 
caution, but this clause does have the opposition’s support. 

Mr J.A. McGinty: While you are on your feet, this matter has me perplexed: do you say that the juries in trials 
subsequent to the decision of the Court of Appeal in Krakouer have not properly applied the law? 

Mr C.C. PORTER: No. They properly applied the law, such as it is, but it is uncertain because it has never been 
tested. I will put it this way: there would have been few acquittals in circumstances of an accident defence not 
being successful that defence counsel would have bothered to argue on appeal of the law of causation because, if 
the jury—or the judge if it was a judge alone—did not consider that it was reasonably foreseeable that the death 
would result, then there would have been no argument. There are very rare cases when causation gets tested in 
cases of one-punch homicides because there is already a defence that would have been applicable. I am saying 
that in other areas that are only broadly comparable, such as the Royall situation, it seems that the law is moving 
towards a test in causation of reasonable foreseeability. If we eradicate the defence of reasonable foreseeability 
pursuant to accidents, the defence’s argument on appeal in the one-punch scenario will be that notwithstanding 
the new claim of unlawful assault causing death, the judge has incorrectly directed the jury on causation because 
he did not take into account the case of Royall and he should have directed the jury that to be sure that the 
assailant caused the death of the one-punch victim, the accused must have reasonably foreseen it. That will be, I 
guarantee the Attorney General, the first defence application. 

Mr J.A. McGinty: I ask you this then: does proposed section 281 on page 11 of the bill—the one-punch 
provision—which refers to death as a direct or indirect result, answer that question? 

Mr C.C. PORTER: It does and I note that proposed section 281(2) removes the defence of accident by looking 
at reasonable foreseeability. I am saying that reasonable foreseeability seems to be one of the preferred tests in 
causation. Presumably the accused must still criminally cause the death of the victim. Let us say that the defence 
counsel argued a defence of natural consequence, which starts to look very much like reasonable foreseeability, I 
am saying that almost certainly the law of causation will be tested. I envisage that one of the first grounds of 
appeal against this will be that the judge has incorrectly directed the jury on causation and that that was the result 
of not instructing the jury that it must be assured that the assailant was criminally responsible in a causal sense 
for the victim’s death. The jury must be assured beyond reasonable doubt that the accused reasonably foresaw it 
or that it was a natural consequence, which starts to look like a reasonable foreseeability test. I fear that we might 
end up in a circular position and end up with the same problem. 

Mr J.A. McGinty: I thought proposed section 281(2) ousted reasonable foreseeability. 



Extract from Hansard 
[ASSEMBLY - Thursday, 8 May 2008] 

 p2761b-2781a 
Mr Rob Johnson; Mr Christian Porter; Mr Jim McGinty; Ms Sue Walker; Mr Max Trenorden 

 [15] 

Mr C.C. PORTER: It says in plain English that reasonable foreseeability cannot be relied on. 

Mr M.W. TRENORDEN: I have to say—and I hate to say this—that this has been a very good debate and I 
congratulate the Attorney General and other members. This is what should happen when we are debating 
legislation. There should be a reasonable debate about the consequences. Although I have not been in the 
chamber for the past half hour, I have been listening to the debate while sitting at my desk in between making a 
few phone calls.  

There was a very public case in Western Australia when people were prosecuted for causing the death of a 
person who was found at the bottom of a traffic bridge. I do not know the name of the victim. 

Mr J.A. McGinty: Walsham was the case. 

Mr M.W. TRENORDEN: I am not interested in the person; I am interested in the process. The accused 
appealed the decision made against them and won the appeal. I am concerned, and I believe I am expressing the 
concerns of many people, that the accused said that they did not kill the victim; they just kicked the stuffing out 
of him. I cannot see in my mind the great difference. That is getting back to proposed section 281(1), which 
states — 

If a person unlawfully assaults another who dies as a direct or indirect result of the assault . . .  

Again, people want that sort of thing stopped. The accused genuinely said that they did not mean to kill the 
victim; they just kicked the hell out of him. I cannot comprehend that statement. Similar assaults have occurred 
at railway stations and at a raft of other places. The member for Murdoch gave an example half an hour ago of 
someone who’s spleen was ruptured or who suffered brain damage and died from the resulting complications 
after being assaulted. Will people be allowed to get off in those types of cases? I recognise that the Attorney 
General’s bill refers to a person who dies from an assault as a direct or indirect result of an assault. How direct 
and indirect is it now? 

Mr J.A. McGinty: I will give the member an example. If someone who is assaulted goes to a hospital, acquires 
an infection at the hospital and dies of that infection and there is no chance that the assault itself killed the 
victim, the proposed section would cover that sort of killing. 

Mr M.W. TRENORDEN: I appreciate that. The Attorney General, above all members of this chamber, knows 
that these debates are important in appeal cases. If people do not understand the act itself, they will read the 
second reading debates and the like. That is why it is important to talk about these issues. The defence of the 
one-punch assaults is that it was not the punch that killed the victim; it was the sudden stop. The bulk of Western 
Australians will applaud the Attorney General for introducing this legislation, and I am one of them. I hope that 
the extension the Attorney General described is part of the process whereby people cannot put a hand on their 
heart and say, “I didn’t mean to kill him. I just stomped on his head 20 times but I had no intention of killing 
him.” 

Mr J.A. McGinty: That is part of the reason why I rejected the appellants’ application for an ex gratia payment 
after they were acquitted by the Court of Appeal. 

Mr M.W. TRENORDEN: I heard about that and I heard the Attorney General speak about it on ABC radio. I 
appreciate that, and I am genuinely saying that this is one of the better debates I have heard recently. I hope we 
end up with reasonable legislation. 

Mr J.A. McGinty: I thought all of my debates were good! 

Mr M.W. TRENORDEN: I remember one debate that I did not really appreciate! 

Mr C.C. PORTER: The point I am making, which I will try to make clearer, is this: leaving aside the words 
“reasonable foreseeability”, this clause appears to me—the member for Avon makes an important point that this 
debate might be important in interpreting the legislation—that it does not and should not remove the law of 
causation. The assailant must still be criminally causally responsible for the death of the victim. Leaving aside 
the words “reasonable foreseeability” as they apply to an accident — 

Mr J.A. McGinty: I think the words “results from” carries forth the causation issue. 

Mr C.C. PORTER: That brings into focus the words “directly or indirectly”, which appear in the Criminal 
Code and which state that the cause can be indirect. The argument will be whether the punch caused the death of 
the victim. That is the argument that will be explored. Let us say that defence counsel believed he could not use 
the reasonable foreseeability test, the next test down might be the natural consequence test. The question the jury 
will be forced to ask itself by defence counsel, who never would have told them before, and they never would 
have been instructed previously, is whether they find that it is the natural consequence of the punch that caused 
the death, because why would they bother? Defence counsel would say that the client did not reasonably foresee 
the death. Let us say that the defence is a natural consequence. If I punch a man outside a pub and he falls over 
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and hits his head, the question that will be put into the jury’s mind by the judge, and properly directed by defence 
counsel, will be: was the death a natural consequence? It may be that juries will continue to grapple with that 
question. It may be that on appeal that test will be explored. A very interesting appeal question will be whether 
this proposed section does not intend to remove the law of causation. If the law of causation in the next two or 
three years becomes solidified by the High Court to be a law of reasonable foreseeability, there will be a direct 
conflict between this proposed section and the underlying common law on the law of causation. I am simply 
saying that, unfortunately, it will not be the end of the matter. 

Ms S.E. WALKER: When I first got up to speak, I said that proposed section 281 was about provocation and I 
was howled down, but it is about provocation. Proposed section 281 is being repealed under the Criminal 
Code—killing on provocation. 

Mr J.A. McGinty: My apologies. 

Ms S.E. WALKER: That is okay; I am used to accepting them. I want to make a couple of points, because I 
support the government on this issue.  

Mr J.A. McGinty: Do you think it should go further and repeal provocation for all criminal offences? We have 
only done it for murder in this instance.  

Ms S.E. WALKER: I have not gone that far. I will refer to some cases that have been outlined. I will not bore 
members to death by going on about them, but I will outline a few to indicate how it operates unjustly against 
women.  

Several cases were referred to in a report and the chamber staff kindly obtained a copy of it for me. It is a 
“Critique and Comment” by Bernadette McSherry and is in the Melbourne University Law Review 2005 titled, 
“It’s a Man’s World: Claims of Provocation and Automatism in ‘Intimate’ Homicides.” It looked at some cases, 
and it is interesting that it said the judge originally acted as a gatekeeper to determine whether a prosecution 
should go to a jury because of what the accused was saying, which, invariably, was why he stabbed his partner 
20 or 30 times.  

The first case referred to in this document is as follows — 

On 6 May 1997, Michael Leonboyer stabbed his 19-year-old girlfriend Sandra Morales more than 20 
times, after she allegedly told him she did not love him, that she was having an affair with someone else 
and that the other man ‘did it better than what you did’.  

The judge ruled that the defence of provocation should not go to the jury. That case was upheld on appeal.  

The next case referred to is a 1999 case in which a fellow called Munesh Kumar killed his estranged partner after 
they had split up. He went to her house with a large metal pipe and bashed in a large glass window. He entered 
the house and stabbed her approximately 20 times and then used a meat cleaver to cause 11 chopping injuries to 
her head, face and neck. The document states — 

Munesh alleged that Raj had called him and his family ‘bastards’ and ‘of low caste’. The defence 
argued that the latter insult was extremely offensive to a man with the accused’s Hindu background.  

Again, the judge would not allow the defence of provocation to go to the jury and he got 20 years.  

I refer to the case of Midas in October 2000. The review states he took a knife from a kitchen drawer and 
concealed it in his clothes and went to see his former fiancée. He broke in to her house, there was a scuffle and 
he stabbed her in a frenzied attack. The document states that his excuse was —  

‘[i]f you want to kill yourself, what do I care?’  

These are examples of what defence counsel are using as an excuse for heinous murders.  

The last case to which I will refer was in May 2001. The document states that a fellow by the name of Mazin 
tracked down a woman—someone with whom he had had an affair—to a shopping centre where he stabbed her 
approximately 20 times with a kitchen knife. He said that the woman had spat at him, which was a grave affront 
to a man of his ethnic background. 

It is for those reasons in these cases and in another case that the Victorian Law Reform Commission, or maybe it 
was the government, decided that it should look at whether provocation should form part of the sentencing 
process. That is what we are doing here; we are allowing it to be part of the sentencing process. Is that right?  

Mr J.A. McGinty: That is right.  

Ms S.E. WALKER: Frankly, it is long overdue. I wanted to put that on record.  



Extract from Hansard 
[ASSEMBLY - Thursday, 8 May 2008] 

 p2761b-2781a 
Mr Rob Johnson; Mr Christian Porter; Mr Jim McGinty; Ms Sue Walker; Mr Max Trenorden 

 [17] 

Mr J.A. McGinty: That is the reason I asked the question earlier. I think the same logic applies to offences less 
than murder and should be part of sentencing rather than used as a defence, including for manslaughter. It is now 
a complete defence for manslaughter. There is an anomaly in the defence between murder and other assaults. I 
have some sympathy for the removal of the defence altogether. It would be a fairly radical step to take.  

Mr C.C. PORTER: I also have personal sympathy with it being removed altogether, particularly in the context 
of the expansion that has occurred to the defence of self-defence, whereby so many of what would have been 
provocative acts are now threats. It does seem to be covering a lot of the ground. 

One point that is tangentially related to this is that in circumstances in which we re-enact manslaughter with the 
same maximum penalty and we do away with the one-third reduction, it seems to me that getting rid of all the 
transitional provisions in total, so there is a one-third effective increase in all sentences on the books, is clumsy. 
However, while we have on the floor of this house the three advisers who mentioned this in the media, I ask: if 
we are willing to do it for manslaughter, why might we not consider getting rid of the transitional provisions for 
everything? If it means that everything goes up by a third, it seems that might cure the problem, albeit in a 
clumsy way, but a very quick way. If we are not willing to do it for manslaughter without sitting down and 
asking whether we need to increase the penalty for manslaughter from 20 to 21 or 22 years, it seems that might 
well and truly be the swiftest way to deal with that problem.  

Mr J.A. McGinty: Having said that, I would not like to see all sentences then go up by a third.  

Mr C.C. PORTER: That is right. They would go up by 30 per cent except for those that have already been 
tinkered with since the transitional provisions. I agree it is a clumsy outcome, but the alternative is to review and 
enact changes to every single maximum penalty on the books. 

Mr J.A. McGinty: As we are doing here at the moment.  

Mr C.C. PORTER: Yes, but we are doing it in a very slow and piecemeal fashion. I suspect that when the 
transitional provisions came in, the idea was that there would be so much reform of maximums that we would 
rather more quickly have the transitional provisions not apply. It seems that that process has not been anywhere 
near quick enough.  

Mr J.A. McGinty: It is my view that we should have available in the worst cases the ability to be able to go to 
the maximum in a way that does not increase everything by a third. I think that would satisfy the public because 
it is the worst cases that cause the outcry.  

Mr C.C. PORTER: That is right, but the only two ways in which we will get rid of the process of judges now 
physically having to say in court, “I would have given this person 10 years. I must now give him only 6.6 years”, 
are to either do away with the transitional provisions or change every single penalty that we have on our books in 
a systematic, considered fashion, which would be desirable. 

Mr J.A. McGinty: There is a third way. I hate to refer to it because it was Tony Blair’s motto. The DPP and I 
are currently discussing another way in which we can do away with the problems that are giving rise to this 
without it having the effect of increasing every sentence. 

Mr C.C. PORTER: I would be interested to hear what it is.  

Ms S.E. WALKER: We could do away with the transitional provisions. Originally, in 1963, when parole was 
brought in—I think it was by Kevin Parker who was the then Solicitor-General—people did not understand the 
system. I thought it was a very good system, but governments of either persuasion did not bother to educate the 
public about it. What the Attorney General did with his legislation, which I did not vote for even though he said I 
did on ABC TV, was to stop the judges from accessing the maximum. All they need to access the maximum for 
is to allow for a spike in certain kinds of offences that might occur in the community. It has been gone into. I 
cannot remember who was the judge involved. The Director of Public Prosecutions would know because there 
have been a couple of cases in the Court of Appeal since these transitional provisions came in. 

The ACTING SPEAKER (Mr A.P. O’Gorman): Members, there is a conservation going on at the back of the 
chamber that is interfering with proceedings. I ask members to either stop or take it outside.  

Ms S.E. WALKER: I have confidence that if that were done, the judiciary would not suddenly, across the 
board, start giving an extra one-third.  

Mr J.A. McGinty: So long as we can find the mechanism to do exactly that and to deal with what you call the 
spikes. I regard them as the most serious cases. If it were to apply to those cases only, without lifting everything 
up by a third — 

Ms S.E. WALKER: The Attorney General misunderstands why they use the maximum. They use it when there 
is an increase in, or prevalence of, a particular type of crime in the community. For instance, some years ago 
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people stopped break and enter crimes because of the mandatory three strikes rule. People started snatching bags 
from grannies and old ladies. There was a spike in that crime. The court should be able to respond to that spike. 
It would apply not for serious offences; it would be in response to the prevalence of offences in the community. I 
do not have the relevant judgement with me, but I will send it to the Attorney General. We are preventing them 
from doing their job. I do not know how the Attorney General and the DPP will get around it.  

Mr J.A. McGinty: We can normally find a creative way of dealing with problems.  

Ms S.E. WALKER: Come on! The Attorney General means the DPP. I have put in my two bob’s worth.  

Mr M.W. TRENORDEN: I want to put in my two bob’s worth also. I have carried some guilt since a period in 
the 1980s when Hon Joe Berinson was carrying out the present Attorney General’s role. I was a member of the 
select committee—I cannot recall who was the chair—that was given this process to examine. We spent some 
time on the issue and I was never comfortable with our findings, even though I signed my name on the bottom of 
the report and spoke in favour of it. I have since carried gnawing doubts about what we did. I spent many years 
as a member of the Public Accounts Committee, and towards the end of that time I was the chair. That 
experience led me to notice that public policy can cause people to behave like lemmings—everyone rushes to a 
cliff and stops and rushes to another one and stops. It seems that not only here, but also throughout Australia and 
sometimes across the western world, an issue causes a run. The run at the time was how to take people out of 
prisons.  

I am not trying to pick on the Attorney General, or any other member, but the select committee I sat on was not 
about deciding the best processes for judges or anything else; it was about keeping people out of prison. A great 
deal of evidence was given to that inquiry about prisoners’ behaviour and it was said that if the prisoners did not 
serve a third of their term on parole, prisons would be disrupted. That issue occupied much of the evidence. I felt 
at the time, particularly about the “third off” process, that it was just plucked out of the air—and it was. People 
may be able to argue that it worked for a period or that it did not. However, frankly, I am delighted that the 
Attorney General is in here seeking to change it. For much of the time since I sat on that committee I have been 
concerned about the process. Perhaps that consciousness grew from listening to the debate that arose from that 
committee and from subsequent observations.  

The argument now is different: we all want to throw people into jail. No-one is talking about taking people out of 
jail. There was a long period when we talked about what to do with people in jail. One of the things I learnt from 
that inquiry, which I thought was pretty important, was that we cannot rehabilitate people unless they want to be 
rehabilitated. Arbitrary rehabilitation is a waste of time. If someone displays an urge to study or to overcome 
alcoholism, drug dependence or some sexual deviance, they should be given that opportunity. However, we 
should not conclude that by sending people to jail they will automatically be rehabilitated. That is not sensible.  

I wanted to put that bit of history before the Attorney General. I support the Attorney General. Not all reports are 
taken notice of, but because Hon Joe Berinson referred the inquiry to us in the 1980s, I presume he used it in the 
process of amending the legislation. I am pleased that this clause is being included. It takes away a bit of the 
discomfort I have felt about it. 

Ms S.E. WALKER: That is interesting; I did not realise that the member for Avon was on that committee. I first 
went to work for the Crown in 1989 and I was aghast that a third of the sentence was taken off. However, I came 
to understand the system. The system was much better than it is now. It was good because if we took the six-year 
sentence, a person who was released after two years had to complete the two years without getting into trouble 
and it encouraged rehabilitation. If he did not complete it successfully, he served the next two years, whereas 
now he is guaranteed not to serve six years.  

Mr M.W. Trenorden: One of the things we were told was that this process happened in the United Kingdom, 
but the parole part and the supervision in the community were never funded there and they were not funded here. 
That was part of the problem.  

Ms S.E. WALKER: I do not know about that. The point is that before the Attorney General’s legislation came 
in, a person may have served six years, but now he is guaranteed not to because one-third of the time is lopped 
off immediately, and that is the problem. 

Clause put and passed. 

Clause 13: Sections 281A and 287A repealed — 
Mr C.C. PORTER: Obviously, our opposition to this clause is in the context of our opposition to the proviso 
that gives rise to unlimited sentencing discretion, because this was the clause that would otherwise remove 
infanticide and the penalty for infanticide from the code, as I understand it. I will not reargue the points, but our 
opposition to this clause is in the context of that previous argument. 
Clause put and passed.  
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Clause 14: Section 284 inserted — 
Mr J.A. McGINTY: I move — 

Page 12, line 25 — To delete “18 months and a fine of $18 000.” and substitute — 

3 years and a fine of $36 000. 

This amendment is to ensure consistency with the relevant provision for taking a life by means of motor vehicle 
manslaughter. It deals with other means of conveyance, and we need to ensure consistency between the two. 
Clause 14 currently provides for a summary penalty of 18 months’ imprisonment and a fine of $18 000 for the 
new offence in proposed section 284 of the code, which deals with dangerous driving of a conveyance other than 
a motor vehicle causing death or grievous bodily harm. The 18-month imprisonment is based on the equivalent 
penalty under section 59 of the Road Traffic Act 1974 for dangerous driving causing death or grievous bodily 
harm. The amount of the fine was based on the principle of equating one month’s imprisonment with a $1 000 
fine. Clause 38 of the bill provides for an increase in the fine under section 59 of the Road Traffic Act to 
$18 000, which is 360 penalty units. The recently passed amendment to section 59 of the Road Traffic Act 1974 
has increased the summary penalty for dangerous driving causing death or grievous bodily harm to three years’ 
imprisonment and a fine of $8 000, which is 160 penalty units. As there is no reasonable distinction in 
culpability between the two offences, the summary penalty under proposed section 284 of the Criminal Code 
will be increased by this amendment to clause 14 to three years’ imprisonment. In keeping with the principle that 
the fine should equate to $1 000, or one month’s imprisonment, the fine for both offences will be amended to 
$36 000, which is 720 penalty units, by amendment to clauses 14 and 28.  
Amendment put and passed.  
Clause, as amended, put and passed.  
Clauses 15 and 16 put and passed.  
Clause 17: Sections 739 and 740 and Schedule 1 inserted — 
Mr J.A. McGINTY: I move — 

Page 15, lines 1 to 13 — To delete the lines and substitute — 

2. Acts or omissions committed before commencement 
(1) In this clause — 

“unamended Code” means this Code as if it had not been amended by the 
amendment Act. 

(2) Despite section 11, if a person does an act or makes an omission before 
commencement that is an element of or constitutes an offence under the 
unamended Code, then after commencement this Code applies to and in 
respect of the person and the act or omission as if it had not been amended 
by the amendment Act. 

(3) Despite subclause (2) and the Sentencing Act 1995 section 10, if — 

(a) a person is convicted of murder or wilful murder under the 
unamended Code before commencement but is not sentenced for 
the offence before commencement; or 

(b) a person is convicted of murder or wilful murder under the 
unamended Code as it applies under subclause (2), the person must 
be sentenced under section 279(4) to (6) as inserted by the 
amendment Act as if he or she had been convicted of murder under 
section 279(1) as inserted by that Act. 

Clause 17 of the bill provides for amendments to the transitional provisions in schedule 1 in section 740 of the 
Criminal Code. Schedule 1, as provided by amended section 740, contains subclauses (2) and (3), which provide 
that the bill comes into operation at different times for wilful murder trials and the commission of wilful murder 
offences respectively. Subclause (2) provides that wilful murder trials that commenced before the date of 
commencement of the amendment act may continue under the old law, while subclause (3) provides that if a 
person commits wilful murder before the date of commencement, but is not charged on indictment before then, 
the person may be dealt with under the new law. This amendment to clause 17 applies the old law to any offence 
committed before the date of commencement and applies the new law to offences committed thereafter. The 
purpose of the amendment is to avoid difficulties with the disruption of the criminal justice system near the date 
of commencement from applications to adjourn trial dates to take advantage of perceived benefits under the new 
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law. It also removes the situation in which the outcome of a trial could depend upon the vagaries of when a trial 
commences. It should be noted that, in keeping with section 10 of the Sentencing Act 1995, a person convicted 
of wilful murder after the commencement date would be sentenced as if convicted of murder under the new law. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 18 to 23 put and passed. 

Clause 24: Bail Act 1982 — 
Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY: I move — 

Page 20, after line 7 — To insert — 

(2) Section 7B(2)(a) is amended by deleting “wilful murder or”. 

(3) Section 7B(4) is amended by deleting “wilful murder or”. 

(4) Section 7C(1) is amended by deleting “wilful murder or”. 

Page 20, after line 8 — To insert — 

(3) Section 54A(1)(a) is amended by deleting “wilful murder or”. 

(4) Schedule 1 Part C clause 3C is amended by deleting “wilful murder or” in the 2 
places where it occurs. 

The current clause 24 of the bill deletes references in the Bail Act 1982 to wilful murder and inserts a reference 
to the new section 281, “Unlawful assault causing death”. Unfortunately, several further references in the Bail 
Act 1982 to wilful murder that should also be deleted were overlooked. The proposed amendments to clause 24 
rectify this oversight.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 25: Community Protection (Offender Reporting) Act 2004 — 
Mr J.A. McGINTY: I move — 

Page 20, after line 19 — To insert — 

(2) Schedule 1 is amended by deleting the entry relating to The Criminal Code section 
278. 

This amendment was referred to when I moved the first amendment. It will update references in the community 
protection legislation. I have already explained the reasons for that being done in clauses 2, 25 and 40 of this bill. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 26 put and passed. 

Clause 27: Criminal Code Act 1913 — 
Mr J.A. McGINTY: I move — 

Page 21, line 12 — To delete the line and substitute — 

(2) Section 3(2) is amended by deleting “the crimes of wilful murder, and murder, and 
each of them:” and inserting instead — 

“ 

include the crime that was called wilful murder under the Code as it was 
before the commencement of the Criminal Law Amendment (Homicide) Act 
2008: 

”. 

Because of the amendments to clause 17, it is necessary to allow the Bail Act 1982, and perhaps other statutes, to 
continue to apply to wilful murder because of the likelihood that wilful murder charges will be prosecuted for 
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some time into the future. Yet reference to wilful murder is to be deleted in all statutes. Section 3(2) of the 
Criminal Code Act 1913 currently provides — 

When in any statute, statutory rule, local law, by-law, or other instrument, public or private, the term 
“murder” is used, it shall be taken that reference is intended to the crimes of wilful murder, and murder, 
and each of them: 

The amendment will amend section 3(2) to refer to wilful murder as it was before the commencement date. As a 
result, other legislation can be amended to delete all reference to wilful murder, yet that legislation would still 
apply in future to a charge of wilful murder after it has been repealed as an offence. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 28 to 37 put and passed. 

Clause 38: Road Traffic Act 1974 — 
Mr J.A. McGINTY: I move — 

Page 25, line 6 — To delete “360 PU” and substitute — 

720 PU 

I have already referred to the increase in the number of penalty units in respect of an earlier amendment, and this 
amendment is consequential upon that. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 39 put and passed. 

Clause 40: Working with Children (Criminal Record Checking) Act 2004 — 
Mr J.A. McGINTY: I move — 

Page 28, after line 25 — To insert — 

(2) Schedule 2 is amended by deleting the entry relating to The Criminal Code section 
278. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 41 put and passed. 

Title put and passed.  
House adjourned at 4.57 pm 

__________ 
 
 


